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"I am returning herewith, without my approval as to section 17, Engrossed Sec-
ond Substitute Senate Bill No. 5658 entitled:

"AN ACT Relating to risk management and the state liability account."

Engrossed Second Substitute Senate Bill No. 5658 represents a significant ad-
vance in the way in which the state handles its risk management program. I am
pleased to see this legislation pass the Legislature and I anticipate that it will result
in a more modern and efficient risk management program, as well as an improvement
in safety for state employees and the general public. One subsection of this bill, how-
ever, is not acceptable.

Section 17 would require the Attorney General to submit a yearly report to the
Legislature with information on each tort claim against the state. Much of the infor-
mation that would be required would be useful to have on an annual basis, and I have
no objection to most of this section. One of the subsections, however, is problematic,
and in order to remove it from the bill I must veto the entire section.

Subsection 6 of section 17 would require the Attorney General to provide infor-
mation on each and every settlement offer made on a tort claim. This would provide a
road map to the state's negotiating strategy to claimant's attorneys and be a serious
disadvantage to the state. While those who have legitimate tort claims against the
state are entitled to reasonable compensation, the state also has an obligation to settle
claims without unnecessary and unjustified costs to the taxpayers of the state.

Tort claimants deserve straightforward and honest action from the state and its
representatives. They do not deserve an opportunity to be privy to the state's confi-
dential negotiating strategy relative to litigation. The confidentiality of this informa-
tion is emphasized elsewhere in the bill, and appropriately so. Subsection 6 of section
17 clearly conflicts with those provisions, and the legislative intent.

The Attorney General has expressed willingness to provide much of the infor-
mation requested in section 17, so most of the desired data will be available to the
Legislature despite the removal of this section.

With the exception of section 17, Engrossed Second Substitute Senate Bill No.
5658 is approved."

CHAPTER 420
[Substitute House Bill No. 1051]

DEVELOPMENTALLY DISABLED-INVOLUNTARY COMMITMENT-
COMMISSION OF FELONY CRIME AND DEEMED INCOMPETENT-

PROCEDURE

AN ACT Relating to developmentally disabled adults; amending RCW 10.77.010, 10.77-
.060, 10.77.090, 10.77.110, 10.77.120, 10.77.140, 10.77.163, 10.77.165, 10.77.200, 10.77.210,
71.05.020, 71.05.300, 71.05.320, and 71.05.325; adding new sections to chapter 10.77 RCW;
adding new sections to chapter 71.05 RCW; creating a new section; providing an expiration
date; and declaring an emergency.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. A new section is added to chapter 10.77
RCW to read as follows:

With respect to this act, the legislature finds that among those persons
who endanger the safety of others by committing felony crimes are a small
number of persons with developmental disabilities. While their conduct is
not typical of the vast majority of persons with developmental disabilities
who are responsible citizens, for their own welfare and for the safety of
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others the state may need to exercise control over those few dangerous indi-
viduals who are developmentally disabled, have been charged with felony
crimes, and have been found either incompetent to stand trial or not guilty
by reason of insanity. The legislature finds, however, that the use of civil
commitment procedures under chapter 71.05 RCW to effect state control
over dangerous developmentally disabled persons has resulted in their com-
mitment to institutions for the mentally ill. The legislature finds that exist-
ing programs in mental institutions may be inappropriate for persons who
are developmentally disabled because the services provided in mental insti-
tutions are oriented to persons with mental illness, a condition not necessar-
ily associated with developmental disabilities. Therefore, the legislature
believes that, where appropriate, and subject to available funds, persons
with developmental disabilities who have been charged with felony crimes
and have been found incompetent to stand trial or not guilty by reason of
insanity should receive state services addressing their needs, that such ser-
vices must be provided in conformance with an individual habilitation plan,
and that their initial treatment should be separate and discrete from treat-
ment for persons involved in any other treatment or habilitation program in
a manner consistent with the needs of public safety.

NEW SECTION. Sec. 2. A new section is added to chapter 71.05
RCW to read as follows:

With respect to this act, the legislature finds that among those persons
who endanger the safety of others by committing felony crimes are a small
number of persons with developmental disabilities. While their conduct is
not typical of the vast majority of persons with developmental disabilities
who are responsible citizens, for their own welfare and for the safety of
others the state may need to exercise control over those few dangerous indi-
viduals who are developmentally disabled, have been charged with felony
crimes, and have been found either incompetent to stand trial or not guilty
by reason of insanity. The legislature finds, however, that the use of civil
commitment procedures under chapter 71.05 RCW to effect state control
over dangerous developmentally disabled persons has resulted in their com-
mitment to institutions for the mentally ill. The legislature finds that exist-
ing programs in mental institutions may be inappropriate for persons who
are developmentally disabled because the services provided in mental insti-
tutions are oriented to persons with mental illness, a condition not necessar-
ily associated with developmental disabilities. Therefore, the legislature
believes that, where appropriate, and subject to available funds, persons
with developmental disabilities who have been charged with felony crimes
and have been found incompetent to stand trial or not guilty by reason of
insanity should receive state services addressing their needs, that such ser-
vices must be provided in conformance with an individual habilitation plan,
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and that their initial treatment should bc separate and discrete from treat-
ment for persons involved in any other treatment or habilitation program in
a manner consistent with the needs of public safety.

Sec. 3. Section 1, chapter 117, Laws of 1973 1st ex. sess. as last
amended by section 1, chapter 122, Laws of 1983 and RCW 10.77.010 are
each amended to read as follows:

As used in this chapter:
(1) A "criminally insane" person means any person who has been ac-

quitted of a crime charged by reason of insanity, and thereupon found to be
a substantial danger to other persons or to present a substantial likelihood
of committing felonious acts jeopardizing public safety or security unless
kept under further control by the court or other persons or institutions.

(2) "Indigent" means any person who is financially unable to obtain
counsel or other necessary expert or professional services without causing
substantial hardship to ((himselo) the person or his or her family.

(3) "Secretary" means the secretary of the department of social and
health services or his or her designee.

(4) "Department" means the state department of social and health
services.

(5) "Treatment" means any currently standardized medical or mental
health procedure including medication.

(6) "Incompetency" means a person lacks the capacity to understand
the nature of the proceedings against him or her or to assist in his or her
own defense as a result of mental disease or defect.

(7) No condition of mind proximately induced by the voluntary act of
a person charged with a crime shall constitute "insanity".

(8) "Furlough" means an authorized leave of absence for a resident of
a state institution designated for the custody, care, and treatment of the
criminally insane, consistent with an order of conditional release from the
court under this chapter, without any requirement that the resident be ac-
companied by, or be in the custody of, any law enforcement or institutional
staff, while on such unescorted leave.

(9) "Developmental disability" means the condition defined in RCW
71 A. 10.020(2).

(10) "Developmental disabilities professional' means a person who has
specialized training and three years of experience in directly treating or
working with persons with developmental disabilities and is a psychiatrist or
psychologist, or a social worker, and such other developmental disabilities
professionals as may be defined by rules adopted by the secretary.

(11) "Habilitative services" means those services provided by program
personnel to assist persons in acquiring and maintaining life skills and in
raising their levels of physical, mental, social, and vocational functioning.
Habilitative services include education, training for employment, and thera-
py. The habilitative process shall be undertaken with recognition of the risk
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to the public safety presented by the individual being assisted as manifested
by prior charged criminal conduct.

(12) "Psychiatrist" means a person having a license as a physician and
surgeon in this state who has, in addition, completed three years of graduate
training in psychiatry in a program approved by the American medical as-
sociation or the American osteopathic association and is certified or eligible
to be certified by the American board of psychiatry and neurology.

(13) "Psychologist" means a person who has been licensed as a psy-
chologist pursuant to chapter 18.83 RCW.

(14) "Social worker" means a person with a master's or further ad-
vanced degree from an accredited school of social work or a degree deemed
equivalent under rules adopted by the secretary.

(15) "Individualized service plan" means a plan prepared by a devel-
opmental disabilities professional with other professionals as a team, for an
individual with developmental disabilities, which shall state:

(a) The nature of the person's specific problems, prior charged criminal
behavior, and habilitation needs;

(b) The conditions and strategies necessary to achieve the purposes of
habilitation;

(c) The intermediate and long-range goals of the habilitation program,
with a projected timetable for the attainment;

(d) The rationale for using this plan of habilitation to achieve those
intermediate and long-range goals;

(e) The staff responsible for carrying out the plan;
(Q Where relevant in light of past criminal behavior and due consider-

ation for public safety, the criteria for proposed movement to less-restrictive
settings, criteria for proposed eventual discharge from involuntary confine-
ment, and a projected possible date for discharge from involuntary confine-
ment; and

(g) The type of residence immediately anticipated for the person and
possible future types of residences.

Sec. 4. Section 6, chapter 117, Laws of 1973 1st ex. sess. as amended
by section 6, chapter 198, Laws of 1974 ex. sess. and RCW 10.77.060 are
each amended to read as follows:

(1) Whenever a defendant has pleaded not guilty by reason of insanity,
or there is reason to doubt his or her competency, the court on its own mo-
tion or on the motion of any party shall either appoint or request the secre-
tary to designate at least two qualified experts or professional persons, one
of whom shall be approved by the prosecuting attorney, to examine and re-
port upon the mental condition of the defendant. At least one of the experts
or professional persons appointed shall be a developmental disabilities pro-
fessional if the court is advised by any party that the defendant may be de-
velopmentally disabled. For purposes of the examination, the court may
order the defendant committed to a hospital or other suitable facility for a
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" period of time necessary to complete the examination, but not to exceed fif-
teen days.

(2) The court may direct that a qualified expert or professional person
retained by or appointed for the defendant be permitted to witness the ex-
amination authorized by subsection (1) of this section, and that ((he)) the
defendant shall have access to all information obtained by the court ap-
pointed experts or professional persons. The defendant's expert or profes-
sional person shall have the right to file his or her own report following the
guidelines of subsection (3) of this section. If the defendant is indigent, the
court shall upon the request of the defendant assist him or her in obtaining
an expert or professional person.

(3) The report of the examination shall include the following:
(a) A description of the nature of the examination;
(b) A diagnosis of the mental condition of the defendant;
(c) If the defendant suffers from a mental disease or defect, or is de-

velopmentally disabled, an opinion as to ((his)) competency;
(d) If the defendant has indicated his or her intention to rely on the

defense of insanity pursuant to RCW 10.77.030, an opinion as to the de-
fendant's sanity at the time of the act;

(e) When directed by the court, an opinion as to the capacity of the
defendant to have a particular state of mind which is an element of the of-
fense charged;

(f) An opinion as to whether the defendant is a substantial danger to
other persons, or presents a substantial likelihood of committing felonious
acts jeopardizing public safety or security, unless kept under further control
by the court or other persons or institutions.

Sec. 5. Section 9, chapter 117, Laws of 1973 1st ex. sess. as last
amended by section 3, chapter 215, Laws of 1979 ex. sess. and RCW 10-
.77.090 are each amended to read as follows:

(1) If at any time during the pendency of an action and prior to judg-
ment, the court finds following a report as provided in RCW 10.77.060, as
now or hereafter amended, that the defendant is incompetent, the court
shall order the proceedings against ((hirm)) the defendant be stayed, except
as provided in subsection (5) of this section, and, if the defendant is charged
with a felony, may commit the defendant to the custody of the secretary,
who shall place such defendant in an appropriate facility of the department
for evaluation and treatment, or the court may alternatively order the de-
fendant to undergo evaluation and treatment at some other facility, or un-
der the guidance and control of some other person, until he or she has
regained the competency necessary to understand the proceedings against
him or her and assist in his or her own defense, but in any event, for no
longer than a period of ninety days. A defendant found incompetent shall be
evaluated at the direction of the secretary and a determination made
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whether the defendant is developmentally disabled. Such evaluation and de-
termination shall be accomplished as soon as possible following the court's
placement of the defendant in the custody of the secretary. When appropri-
ate, and subject to available funds, if the defendant is determined to be de-
velopmentally disabled, he or she may be placed in a program specifically
reserved for the treatment and training of persons with developmental dis-
abilities where the defendant shall have the right to habilitation according
to an individualized service plan specifically developed for the particular
needs of the defendant. The program shall be separate from programs serv-
ing persons involved in any other treatment or habilitation program. The
program shall be appropriately secure under the circumstances and shall be
administered by developmental disabilities professionals who shall direct the
habilitation efforts. The program shall provide an environment affording se-
curity appropriate with the charged criminal behavior and necessary to pro-
tect the public safety. The department may limit admissions of such persons
to this specialized program in order to ensure that expenditures for services
do not exceed amounts appropriated by the legislature and allocated by the
department for such services. The department may establish admission pri-
orities in the event that the number of eligible persons exceeds the limits set
by the department. A copy of the report shall be sent to the facility. On or
before expiration of the initial ninety day period of commitment the court
shall conduct a hearing, at which it shall determine whether or not the de-
fendant is incompetent. If the defendant is charged with a crime which is
not a felony, the court may stay or dismiss proceedings and detain the de-
fendant for sufficient time to allow the county mental health professional to
evaluate the defendant and commence proceedings under chapter 71.05
RCW if appropriate; and subsections (2) and (3) of this section shall not be
applicable: PROVIDED, That, upon order of the court, the prosecutor may
directly petition for fourteen days of involuntary treatment under chapter
71.05 RCW.

(2) If the court finds by a preponderance of the evidence that the de-
fendant is incompetent, the court shall have the option of extending the or-
der of commitment or alternative treatment for an additional ninety day
period, but it must at the time of extension set a date for a prompt hearing
to determine the defendant's competency before the expiration of the second
ninety day period. The defendant, ((his)) the defendant's attorney, the
prosecutor, or the judge shall have the right to demand that the hearing on
or before the expiration of the second ninety day period be before a jury.
No extension shall be ordered for a second ninety-day period, nor for any
subsequent period as provided in subsection (3) of this section if the de-
fendant's incompetence has been determined by the secretary to be solely
the result of a developmental disability which is such that competence is not
reasonably likely to be regained during an extension. If no demand is made,
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the hearing shall be before the court. The court or jury shall determine
whether or not the defendant has become competent.

(3) At the hearing upon the expiration of the second ninety day period
or at the end of the first ninety-day period, in the case of a developmentally
disabled defendant, if the jury or court, as the case may be, finds that the
defendant is incompetent, the charges shall be dismissed without prejudice,
and either civil commitment proceedings shall be instituted, if appropriate,
or the court shall order the release of the defendant: PROVIDED, That the
criminal charges shall not be dismissed if at the end of the second ninety-
day period, or at the end of the first ninety day period, in the case of a de-
velopmentally disabled defendant, the court or jury finds that the defendant
is a substantial danger to other persons, or presents a substantial likelihood
of committing felonious acts jeopardizing public safety or security, and that
there is a substantial probability that the defendant will regain competency
within a reasonable period of time. In the event that the court or jury makes
such a finding, the court may extend the period of commitment for an ad-
ditional six months. At the end of said six month period, if the defendant
remains incompetent, the charges shall be dismissed without prejudice and
either civil commitment proceedings shall be instituted, if appropriate, or
the court shall order release of the defendant.

(4) The fact that the defendant is unfit to proceed does not preclude
any pretrial proceedings which do not require the personal participation of
the defendant.

(5) A defendant receiving medication for either physical or mental
problems shall not be prohibited from standing trial, if the medication ei-
ther enables ((him)) the defendant to understand the proceedings against
him or her and to assist in his or her own defense, or does not disable him
or her from so understanding and assisting in his or her own defense.

(6) At or before the conclusion of any commitment period provided for
by this section, the facility providing evaluation and treatment shall provide
to the court a written report of examination which meets the requrements
of RCW 10.77.060(3).

Sec. 6. Section 11, chapter 117, Laws of 1973 1st ex. sess. as last
amended by section 1, chapter 25, Laws of 1983 and RCW 10.77.110 are
each amended to read as follows:

() If a defendant is acquitted of a felony by reason of insanity, and it
is found that he or she is not a substantial danger to other persons, and does
not present a substantial likelihood of committing felonious acts jeopardiz-
ing public safety or security, unless kept under further control by the court
or other persons or institutions, the court shall direct ((his)) the defendant's
final discharge. If it is found that such defendant is a substantial danger to
other persons, or presents a substantial likelihood of committing felonious
acts jeopardizing public safety or security, unless kept under further control
by the court or other persons or institutions, the court shall order his or her
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hospitalization, or any appropriate alternative treatment less restrictive than
detention in a state mental hospital, pursuant to the terms of this chapter.

(2) If the defendant has been found not guilty by reason of insanity
and a substantial danger, or presents a substantial likelihood of committing
fclonious acts jeopardizing public safety or security, so as to require treat-
ment then the secretary shall immediately cause the defendant to be evalu-
ated to ascertain if the defendant is developmentally disabled. When
appropriate, and subject to available funds, the defendant may be commit-
ted to a program specifically reserved for the treatment and training of de-
velopmentally disabled persons. A person so committed shall receive
habilitation services according to an individualized service plan specifically
developed to treat the behavior which was the subject of the criminal pro-
ccedings. The treatment program shall be administered by developmental
disabilities professionals and others trained specifically in the needs of de-
velopmentally disabled persons. The treatment program shall provide physi-
cal security to a degree consistent with the finding that the defendant is
dangerous and may incorporate varying conditions of security and alterna-
tive sites when the dangerousness of any particular defendant makes this
necessary. The department may limit admissions to this specialized program
in order to ensure that expenditures for services do not exceed amounts ap-
propriated by the legislature and allocated by the department for such ser-
vices. The department may-establish admission priorities in the event that
the number of eligible persons exceeds the limits set by the department.

(3) If it is found that such defendant is not a substantial danger to
other persons, and does not present a substantial likelihood of committing
felonious acts jeopardizing public safety or security, but that he or she is in
need of control by the court or other persons or institutions, the court shall
direct ((his)) the defendant's conditional release. If the defendant is acquit-
ted by reason of insanity of a crime which is not a felony, the court shall
order the defendant's release or order the defendant's continued custody
only for a reasonable time to allow the county-designated mental-health
professional to evaluate the individual and to proceed with civil commitment
pursuant to chapter 71.05 RCW, if considered appropriate.

Sec. 7. Section 12, chapter 117, Laws of 1973 1st ex. sess. as amended
by section 11, chapter 198, Laws of 1974 ex. scss. and RCW 10.77.120 are
each amended to read as follows:

The secretary shall forthwith provide adequate care and individualized
treatment at one or several of the state institutions or facilities under his or
her direction and control wherein persons committed as criminally insane
may be confined. Such persons shall be under the custody and control of the
secretary to the same extent as are other persons who are committed to
((his)) the secretary's custody, but such provision shall be made for their
control, care, and treatment as is proper in view of their condition. In order
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that the secretary may adequately determine the nature of the mental ill-
ness or developmental disability of the person committed to him or her as
criminally insane, and in order for the secretary to place such individuals in
a proper facility, all persons who are committed to the secretary as crimi-
nally insane shall be promptly examined by qualified personnel in such a
manner as to provide a proper evaluation and diagnosis of such individual.
The examinations of all developmentally disabled persons committed under
this chapter shall be performed by developmental disabilities professionals.
Any person so committed shall not be discharged from the control of the
secretary save upon the order of a court of competent jurisdiction made af-
ter a hearing and judgment of discharge.

Whenever there is a hearing which the committed person is entitled to
attend, the secretary shall send him or her in the custody of one or more
department employees to the county where the hearing is to be held at the
time the case is called for trial. During the time ((he)) the person is absent
from the facility, he or she shall be confined in a facility designated by and
arranged for by the department, and shall at all times be deemed to be in
the custody of the department employee and provided necessary treatment.
If the decision of the hearing remits the person to custody, the department
employee shall forthwith return ((him)) the person to such institution or
facility designated by the secretary. If the state appeals an order of dis-
charge, such appeal shall operate as a stay, and the person in custody shall
so remain and be forthwith returned to the institution or facility designated
by the secretary until a final decision has been rendered in the cause.

Sec. 8. Section 14, chapter 117, Laws of 1973 Ist ex. sess. as amended
by section 12, chapter 198, Laws of 1974 ex. sess. and RCW 10.77.140 are
each amended to read as follows:

Each person committed to a hospital or other facility or conditionally
released pursuant to this chapter shall have a current examination of his or
her mental condition made by one or more experts or professional persons at
least once every six months. Said person may retain, or if ((he)) the person
is indigent and so requests, the court may appoint a qualified expert or pro-
fessional person to examine him or her, and such expert or professional
person shall have access to all hospital records concerning the person. In the
case of a committed or conditionally released person who is developmentally
disabled, the expert shall be a developmental disabilities professional. The
secretary, upon receipt of the periodic report, shall provide written notice to
the court of commitment of compliance with the requirements of this
section.

Sec. 9. Section 2, chapter 122, Laws of 1983 and RCW 10.77.163 are
each amended to read as follows:

(1) Before a person committed under this chapter is permitted tempo-
rarily to leave a treatment facility for any period of time without constant
accompaniment by facility staff, the superintendent, professional person in
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charge of a treatment facility, or his or her professional designee shall in
writing notify the prosecuting attorney of any county to which the person is
released and the prosecuting attorney of the county in which the criminal
charges against the committed person were dismissed, of the decision con-
ditionally to release the person. The notice shall be provided at least thirty
days before the anticipated release and shall describe the conditions under
which the release is to occur.

(2) In addition to the notice required by subsection (I) of this section,
the superintendent of each state institution designated for the custody, care,
and treatment of ((the C/zifi-,ally insane)) persons committed under this
chapter shall notify appropriate law enforcement agencies through the state
patrol communications network of the furloughs of persons committed un-
der RCW 10.77.090 or 10.77.110. Notification shall be made at least forty-
eight hours before the furlough, and shall include the name of the person,
the place to which the person has permission to go, and the dates and times
during which the person will be on furlough. ((For igenicy ,arloig,,
fUI,-".i;IIh, ouis nuotic.e. is nut ruirU, , notice shall be In..c b fore thle
depa. tu.e.))

(3) Upon receiving notice that a person committed under this chapter
is being temporarily released under subsection (1) of this section, the prose-
cuting attorney may seek a temporary restraining order to prevent the re-
lease of the person on the grounds that the person is dangerous to self or
others.

Sec. 10. Section 3, chapter 122, Laws of 1983 and RCW 10.77.165 are
each amended to read as follows:

In the event of an escape by a ((crimiially ins-n)) person committed
under this chapter from a state institution or the disappearance of such a
person on conditional release, the superintendent shall notify as appropriate,
local law enforcement officers, other governmental agencies, the person's
relatives, and any other appropriate persons about information necessary for
the public safety or to assist in the apprehension of the person.

Sec. 11. Section 20, chapter 117, Laws of 1973 1 st ex. sess. as last
amended by section 2, chapter 25, Laws of 1983 and RCW 10.77.200 are
each amended to read as follows:

(1) Upon application by the ((crnirially insate)) committed or condi-
tionally released person, the secretary shall determine whether or not rea-
sonable grounds exist for final discharge. If the secretary approves the final
discharge he or she then shall authorize said person to petition the court.

(2) The petition shall be served upon the court and the prosecuting at-
torney. The court, upon receipt of the petition for final discharge, shall
within forty-five days order a hearing. Continuance of the hearing date
shall only be allowed for good cause shown. The prosecuting attorney shall
represent the state, and shall have the right to have the petitioner examined
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by an expert or professional person of his choice. If the petitioner is indi-
gent, and ((he)) the person so requests, the court shall appoint a qualified
expert or professional person to examine him or her. If the petitioner is de-
velopmentally disabled, the examination shall be performed by a develop-
mental disabilities professional. The hearing shall be before a jury if
demanded by either the petitioner or the prosecuting attorney. The burden
of proof shall be upon the petitioner to show by a preponderance of the evi-
dence that the petitioner may be finally discharged without substantial dan-
ger to other persons, and without presenting a substantial likelihood of
committing felonious acts jeopardizing public safety or security, unless kept
under further control by the court or other persons or institutions.

(3) Nothing :.ontained in this chapter shall prohibit the patient from
petitioning the court for final discharge or conditional release from the in-
stitution in which he or she is committed. The issue to be determined on
such proceeding is whether the petitioner is a substantial danger to other
persons, or presents a substantial likelihood of committing felonious acts
jeopardizing public safety or security, unless kept under further control by
the court or other persons or institutions.

Nothing contained in this chapter shall prohibit the committed person
from petitioning for release by writ of habeas corpus.

Sec. 12. Section 21, chapter 117, Laws of 1973 Ist ex. sess. as amend-
ed by section 3, chapter 196, Laws of 1983 and RCW 10.77.210 are each
amended to read as follows:

Any person involuntarily detained, hospitalized, or committed pursuant
to the provisions of this chapter shall have the right to adequate care and
individualized treatment. The person who has custody of the patient or is in
charge of treatment shall keep records detailing all medical, expert, and
professional care and treatment received by a committed person, and shall
keep copies of all reports of periodic examinations of the patient that have
been filed with the secretary pursuant to this chapter. All records and re-
ports made pursuant to this chapter, shall be made available only upon re-
quest, to the committed person, to his or her attorney, to his or her personal
physician, to the prosecuting attorney, to the court, to the protection and
advocacy agency, or other expert or professional persons who, upon proper
showing, demonstrates a need for access to such records. All records and
reports made pursuant to this chapter shall also be made available, upon
request, to the department of corrections or the ((bon,, d of p..i.. te, ins ad
paroles)) indeterminate sentence review board if the person was on parole or
probation at the time of detention, hospitalization, or commitment or the
person is subsequently convicted for the crime for which ((they-were)) he or
she was detained, hospitalized, or committed pursuant to this chapter.

Sec. 13. Section 7, chapter 142, Laws of 1973 1st ex. sess. as amended
by section 5, chapter 215, Laws of 1979 ex. sess. and RCW 71.05.020 are
each amended to read as follows:

I 22871

Ch. 420



WASHINGTON LAWS, 1989

For the purposes of this chapter:
(1) "Gravely disabled" means a condition in which a person, as a result

of a mental disorder: (a) Is in danger of serious physical harm resulting
from a failure to provide for his essential human needs of health or safety,
or (b) manifests severe deterioration in routine functioning evidenced by re-
peated and escalating loss of cognitive or volitional control over his or her
actions and is not receiving such care as is essential for his or her health or
safety;

(2) "Mental disorder" means any organic, mental, or emotional im-
pairment which has substantial adverse effects on an individual's cognitive
or volitional functions;

(3) "Likelihood of serious harm" means either: (a) A substantial risk
that physical harm will be inflicted by an individual upon his own person, as
evidenced by threats or attempts to commit suicide or inflict physical harm
on one's self, (b) a substantial risk that physical harm will be inflicted by an
individual upon another, as evidenced by behavior which has caused such
harm or which places another person or persons in reasonable fear of sus-
taining such harm, or (c) a substantial risk that physical harm will be in-
flicted by an individual upon the property of others, as evidenced by
behavior which has caused substantial loss or damage to the property of
others;

(4) "Peace officer" means a law enfurcement official of a public agency
or governmental unit, and includes persons specifically given peace officer
powers by any state law, local ordinance, or judicial order of appointment;

(5) "Judicial commitment" means a commitment by a court pursuant
to the provisions of this chapter;

(6) "Public agency" means any evaluation and treatment facility or
institution, hospital, or sanitarium which is conducted for, or includes a de-
partment or ward conducted for, the care and treatment of persons who are
mentally ill or deranged, if the agency is operated directly by, federal, state,
county, or municipal government, or a combination of such governments;

(7) "Private agency" means any person, partnership, corporation, or
association not defined as a public agency, whether or not financed in whole
or in part by public funds, which constitutes an evaluation and treatment
facility or private institution, hospital, or sanitarium, which is conducted
for, or includes a department or ward conducted for the care and treatment
of persons who are mentally ill;

(8) "Attending staff" means any person on the staff of a public or pri-
vate agency having responsibility for the care and treatment of a patient;

(9) "Department" means the department of social and health services
of the state of Washington;

(10) "Secretary" means the secretary of the department of social and
health services, or his designee;
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(11) "Mental health professional" means a psychiatrist, psychologist,
psychiatric nurse, or social worker, and such other mental health profes-
sionals as may be defined by rules and regulations adopted by the secretary
pursuant to the provisions of this chapter;

(12) "Professional person" shall mean a mental health professional, as
above defined, and shall also mean a physician, registered nurse, and such
others as may be defined by rules and regulations adopted by the secretary
pursuant to the provisions of this chapter;

(13) "Psychiatrist" means a person having a license as a physician and
surgeon in this state who has in addition completed three years of graduate
training in psychiatry in a program approved by the American medical as-
sociation or the American osteopathic association and is certified or eligible
to be certified by the American board of psychiatry and neurology;

(14) "Psychologist" means a person who has been licensed as a psy-
chologist pursuant to chapter 18.83 RCW;

(15) "Social worker" means a person with a master's or further ad-
vanced degree from an accredited school of social work or a degree from a
graduate school deemed equivalent under rules and regulations adopted by
the secretary;

(16) "Evaluation and treatment facility" means any facility which can
provide directly, or by direct arrangement with other public or private
agencies, emergency evaluation and treatment, outpatient care, and short
term inpatient care to persons suffering from a mental disorder, and which
is certified as such by the department of social and health services: PRO-
VIDED, That a physically separate and separately operated portion of a
state hospital may be designated as an evaluation and treatment facility:
PROVIDED FURTHER, That a facility which is part of, or operated by,
the department of social and health services or any federal agency will not
require certification: AND PROVIDED FURTHER, That no correctional
institution or facility, or jail, shall be an evaluation and treatment facility
within the meaning of this chapter;

(17) "Developmental disability" means that condition defined in RCW
71 A. 10.020(2);

(18) "Developmental disabilities professional" means a person who has
specialized training and three years of experience in directly treating or
working with persons with developmental disabilities and is a psychiatrist or
psychologist, or a social worker, and such other developmental disabilities
professionals as may be defined by rules adopted by the secretary;

(19) "Habilitative services" means those services provided by program
personnel to assist persons in acquiring and maintaining life skills and in
raising their levels of physical, mental, social, and vocational functioning.
Habilitativc services include education, training for employment, and thera-
py. The habilitative process shall be undertaken with recognition of the risk
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to the public safety presented by the individual being assisted as manifested
by prior charged criminal conduct;

(20) "Psychologist" means a person who has been licensed as a psy-
chologist pursuant to chapter 18.83 RCW;

(21) "Social worker" means a person with a master's or further ad-
vanced degree from an accredited school of social work or a degree deemed
equivalent under rules adopted by the secretary;

(22) "Individualized service plan" means a plan prepared by a devel-
opmental disabilities professional with other professionals as a team, for an
individual with developmental disabilities, which shall state:

(a) The nature of the person's specific problems, prior charged criminal
behavior, and habilitation needs;

(b) The conditions and strategies necessary to achieve the purposes of
habilitation;

(c) The intermediate and long-range goals of the habilitation program,
with a projected timetable for the attainment;

(d) The rationale for using this plan of habilitation to achieve those
intermediate and long-range goals;

(e) The staff responsible for carrying out the plan;
(f) Where relevant in light of past criminal behavior and due consider-

ation for public safety, the criteria for proposed movement to less-restrictive
settings, criteria for proposed eventual discharge from involuntary confine-
ment, and a projected possible date for discharge from involuntary confine-
ment; and

(g) The type of residence immediately anticipated for the person and
possible future types of residences.

Sec. 14. Section 35, chapter 142, Laws of 1973 Ist ex. sess. as last
amended by section 8, chapter 439, Laws of 1987 and RCW 71.05.300 are
each amended to read as follows:

The petition for ninety day treatment shall be filed with the clerk of
the superior court at least three days before expiration of the fourteen-day
period of intensive treatment. At the time of filing such petition, the clerk
shall set a time for the person to come before the court on the next judicial
day after the day of filing unless such appearance is waived by the person's
attorney, and the clerk shall notify the designated county mental health
professional. The designated county mental health professional shall imme-
diately notify the person detained, his or her attorney, if any, and his or her
guardian or conservator, if any, and the prosecuting attorney, and provide a
copy of the petition to such persons as soon as possible.

At the time set for appearance the detained person shall be brought
before the court, unless such appearance has been waived and the court
shall advise him or her of his or her right to be represented by an attorney
and of his or her right to a jury trial. If the detained person is not repre-
sented by an attorney, or is indigent or is unwilling to retain an attorney,
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the court shall immediately appoint an attorney to represent him or her.
The court shall, if requested, appoint a reasonably available licensed physi-
cian, psychologist, or psychiatrist, designated by the detained person to ex-
amine and testify on behalf of the detained person.

The court may, if requested, also appoint a professional person as de-
fined in RCW 71.05.020(12) to seek less restrictive alternative courses of
treatment and to testify on behalf of the detained person. In the case of a
developmentally disabled person who has been determined to be incompe-
tent pursuant to RCW 10.77.090(3), then the appointed professional person
under this section shall be a developmental disabilities professional.

The court shall also set a date for a full hearing on the petition as
provided in RCW 71.05.310.

Sec. 15. Section 37, chapter 142, Laws of 1973 1st ex. sess. as last
amended by section 5, chapter 67, Laws of 1986 and RCW 71.05.320 are
each amended to read as follows:

(1) If the court or jury finds that grounds set forth in RCW 71.05.280
have been proven and that the best interests of the person or others will not
be served by a less restrictive treatment which is an alternative to detention,
the court shall remand him or her to the custody of the department of social
and health services or to a facility certified for ninety day treatment by the
department of social and health services for a further period of intensive
treatment not to exceed ninety days from the date of judgment: PROVID-
ED, That if the grounds set forth in RCW 71.05.280(3) are the basis of
commitment, then the period of treatment may be up to but not exceed one
hundred eighty days from the date of judgment in a facility certified for one
hundred eighty day treatment by the department. If the committed person
is developmentally disabled and has beenj determined incompetent pursuant
to RCW 10.77.090(3), and the best interests of the person or others will not
be served by a less-restrictive treatment which is an alternative to deten-
tion, the court shall remand him or her to the custody of the department of
social and health services or to a facility certified for one hundred eighty-
day treatment by the department. When appropriate and subject to avail-
able funds, treatment and training of such persons must be provided in a
program specifically reserved for the treatment and training of developmen-
tally disabled persons. A person so committed shall receive habilitation ser-
vices pursuant to an individualized service plan specifically developed to
treat the behavior which was the subject of the criminal proceedings. Said
treatment program shall be administered by developmental disabilities pro-
fessionals and others trained specifically in the needs of developmentally
disabled persons. The department may limit admissions to this specialized
program in order to ensure that expenditures for services do not exceed
amounts appropriated by the legislature and allocated by the department
for such services. The department may establish admission priorities in the
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event that the number of eligible persons exceeds the limits set by the de-
partment. An order for treatment less restrictive than involuntary detention
may include conditions, and if such conditions are not adhered to, the des-
ignated mental health professional or developmental disabilities professional
may order the person apprehended under the terms and conditions of RCW
71.05.340 as now or hereafter amended.

If the court or jury finds that grounds set forth in RCW 71.05.280
have been proven, but finds that treatment less restrictive than detention
will be in the best interest of the person or others, then the court shall re-
mand him to the custody of the department of social and health services or
to a facility certified for ninety day treatment by the department of social
and health services or to a less restrictive alternative for a further period of
less restrictive treatment not to exceed ninety days from the date of judg-
ment: PROVIDED, That if the grounds set forth in RCW 71.05.280(3) are
the basis of commitment, then the period of treatment may be up to but not
exceed one hundred eighty days from the date of judgment.

(2) Said person shall be released from involuntary treatment at the
expiration of the period of commitment imposed under subsection (I) of this
section unless the superintendent or professional person in charge of the fa-
cility in which he is confined, or in the event of a less restrictive alternative,
the designated mental health professional or developmental disabilities pro-
fessional, files a new petition for involuntary treatment on the grounds that
the committed person;

(a) During the current period of court ordered treatment: (i) Has
threatened, attempted, or inflicted physical harm upon the person of anoth-
er, or substantial damage upon the property of another, and (ii) as a result
of mental disorder or developmental disability presents a likelihood of seri-
ous harm to others; or

(b) Was taken into custody as a result of conduct in which he at-
tempted or inflicted serious physical harm upon the person of another, and
continues to present, as a result of mental disorder or developmental dis-
aii a likelihood of serious harm to others; or

(c) Is in custody pursuant to RCW 71.05.280(3) and as a result of
mental disorder or developmental disability presents a substantial likelihood
of repeating similar acts considering the charged criminal behavior, life his-
tory, progress in treatment, and the public safety; or

(d) Continues to be gravely disabled.
If the conduct required to be proven in subsections (b) and (c) of this

section was found by a judge or jury in a prior trial under this chapter, it
shall not be necessary to reprove that element. Such new petition for invol-
untary treatment shall be filed and heard in the superior court of the county
of the facility which is filing the new petition for involuntary treatment un-
less good cause is shown for a change of venue. The cost of the proceedings
shall be borne by the state.
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The hearing shall be held as provided in RCW 71.05.310, and if the
court or jury finds that the grounds for additional confinement as set forth
in this subsectiun are present, the court may order the committed person
returned for an additional period of treatment not to exceed one hundred
eighty days from the date of judgment. At the end of the one hundred
eighty day period of commitment, the committed person shall be released
unless a petition for another one hundred eighty day period of continued
treatment is filed and heard in the same manner as provided herein above.
Successive one hundred eighty day commitments are permissible on the
same grounds and pursuant to the same procedures as the original one hun-
dred eighty day commitment. No person committed as herein provided may
be detained unless a valid order of commitment is in effect. No order of
commitment can exceed one hundred eighty days in length.

*Sec. 16. Section A chapter 67, Laws of 1986 and RCW 71.05.325 are

each amended to read as follows:
(I) Before a person committed under grounds set forth in RCW

71.05.280(3) is released from involuntary treatment because a new petition
for involuntary treatment has not been filed under RCW 71.05.320(2), the
superintendent, professional person, or designated mental health professional
responsible for the decision whether to file a new petition shall in writing no-
tify the procecuting attorney of the county in which the criminal charges
against the committed person were dismissed, of the decision not to file a new
petition for involuntary treatment. Notice shall be provided at least thirty
days before the period of commitment expires.

(2Xa) Before a person committed under grounds set forth in RCW
71.05.280(3) is permitted temporarily to leave a treatment facility pursuant
;o RCW 71.05.270 for any period of time without constant accompaniment
by facility staff, the superintendent, professional person in charge of a treat-
ment facility, or his or her professional designee shall in writing notify the
prosecuting attorney of any county to which the person is to be released and
the prosecuting attorney of the county in which the criminal charges against
the committed person were dismissed, of the decision conditionally to release
the person. The notice shall be provided at least thirty days before the antic-
ipated release and shall describe the conditions under which the release is to
occur.

(b) The provisions of RCW 71.05.330(2) apply to proposed temporary
releases, and either or both prosecuting attorneys receiving notice under this
subsection may petition the court under RCW 71.05.330(2).

(3) Nothing in this section shall be construed to authorize detention of a
person unless a valid order of commitment is in effect.
*Sec. 16 was vetoed, see message at end of chapter.

NEW SECTION. Sec. 17. A new section is added to chapter 10.77
RCW to read as follows:
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The provisions of this act shall apply equally to persons presently in the
custody of the department who were found by a court to be not guilty by
reason of insanity or incompetent to stand trial, or who have been found to
have committed acts constituting a felony pursuant to RCW 71.05.280(3)
and present a substantial likelihood of repeating similar acts, and the secre-
tary shall cause such persons to be evaluated to ascertain if such persons are
developmentally disabled for placement in a program specifically reserved
for the treatment and training of persons with developmental disabilities.

NEW SECTION. Sec. 18. A new section is added to chapter 71.05
RCW to read as follows:

The provisions of this act shall apply equally to persons presently in the
custody of the department who were found by a court to be not guilty by
reason of insanity or incompetent to stand trial, or who have been found to
have committed acts constituting a felony pursuant to RCW 71.05.280(3)
and present a substantial likelihood of repeating similar acts, and the secre-
tary shall cause such persons to be evaluated to ascertain if such persons are
developmentally disabled for placement in a program specifically reserved
for the treatment and training of persons with developmental disabilities.

NEW SECTION. Sec. 19. (1) The legislature finds that since the later
1970s, there has been an increase in the reinstitutionalization of the men-
tally ill in prisons, jails, and mentally ill offender programs within state
hospitals in Washington. The mentally ill offender is frequently released
from jail or prison without any supervision or case management in the
community. The mentally ill offender is also released from the state hospital
to the community where the mental health system is resource-deficient to
accommodate the needs of the mentally ill, criminally stigmatized person.
Many of these individuals become reinvolved with the criminal justice sys-
tem, the jails, courts, and corrections with additional convictions and/or
state hospital commitments. Neither the treatment needs of this population
nor public safety is being met by the existing systems.

There is public concern about the lack of adequate security in mentally
ill offender programs at state hospitals. It is the intent of the legislature to
promote public safety and provide a secure treatment facility to serve the
forensic patients who are under the supervision of the department of cor-
rections or the department of social and health services.

(2)(a) The department of corrections and the department of social and
health services shall conduct a study for the development of a forensic hos-
pital which would serve the needs of mentally ill offenders currently in state
health institutions and prisons. In preparing the study, the departments
shall consult with other states, counties, cities, jails, private and public
agencies, and community groups for recommendations in housing and
treating the mentally ill offender.

(b) The scope of the study shall be sufficiently broad to encompass the
inpatient and community service needs of the mentally ill offenders, from
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their first contact with the criminal justice system to reintegration in the
community.

(c) The departments shall report back to the senate law and justice
committee and the house of representatives judiciary committee before
March 1, 1990.

NEW SECTION. Sec. 20. Section 19 of this act shall expire March 1,
1990.

NEW SECTION. Sec. 21. This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the state
government and its existing public institutions, and shall take effect
immediately.

Passed the House April 18, 1989.
Passed the Senate April 7, 1989.
Approved by the Governor May 13, 1989, with the exception of certain

items w, ich were vetoed.
Filed in Office of Secretary of State May 13, 1989.

Note: Governor's explanation of partial veto is as follows:

'I am returning herewith, without my approval as to section 16, Engrossed
Substitute House Bill No. 1051 entitled:

'AN ACT Relating to developmentally disabled adults.'

Section 16 of this bill amends RCW 71.05.325 relating to the release of certain
committed individuals. Similar language is contained in House Bill No. 2054, section
I. To avoid confusion, I am vetoing section 16.

With the exception of section 16, Engrossed Substitute House Bill No. 1051 is
approved.*

CHAPTER 421
[Substitute Senate Bill No. 5889]

WATER CONSERVATION AND WASTE REDUCTION PROGRAMS

AN ACT Relating to conservation of water; adding a new section to chapter 35.92 RCW;
adding a new section to chapter 54.16 RCW; adding a new section to chapter 57.08 RCW;
creating new sections; and providing a contingent effective date.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. The conservation and efficient use of water is
found and declared to be a public purpose of highest priority. The legisla-
ture further finds and declares that all municipal corporations, public utility
districts, water districts, and other political subdivisions of the state that are
engaged in the sale or distribution of water should be granted the authority
to develop and carry out programs that will conserve resources, reduce
waste, and encourage more efficient use of water by consumers.

In order to establish the most effective state-wide program for water
conservation, the legislature hereby encourages any company, corporation,
or association engaged in selling or furnishing utility services to assist their
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